
FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

MEMORANDUM February 18, 2021 

TO: The Commission 

FROM: Neven F. Stipanovic 
Associate General Counsel 
Policy Division 

Lorenzo Holloway 
Assistant General Counsel 
Compliance Advice 

Joshua Blume 
Attorney 

Jennifer Waldman 
Attorney 

SUBJECT: Administrative Review Hearing: Jill Stein Repayment Determination 
(LRA #1021)  

I. INTRODUCTION

The oral hearing on the Commission’s repayment determination for Jill Stein for 
President (“the Committee”) is scheduled for February 25, 2021.  To assist the Commission in 
preparing for the hearing, the Office of the General Counsel (“OGC”) is submitting this 
memorandum, which provides background on the Commission’s repayment determination and 
outlines the arguments raised in the Committee’s request for administrative review.1  OGC does 
not address or rebut the Committee’s arguments in this memorandum.  We will consider the 
Committee’s arguments in the draft Statement of Reasons that we will prepare for the 
Commission’s consideration and approval following the hearing.  11 C.F.R. § 9038.2(c)(3).  If, 

1 OGC will provide the Committee with a copy of this memorandum prior to the oral hearing. 
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however, you have any questions, please contact Joshua Blume, the attorney assigned to this 
administrative review. 

 On April 16, 2019, the Commission determined that Jill Stein (“the Candidate”) and the 
Committee must repay $175,272 to the United States Treasury for surplus campaign funds as of 
the Date of Ineligibility (“DOI”) and the excess funds they received after the DOI.  See Final 
Audit Report on Jill Stein for President at 7 (Apr. 16, 2019).  The Committee challenges the 
Commission’s repayment determination, and has requested this hearing.  See 11 C.F.R. § 
9038.2(c)(2). 

 The Committee’s challenge focuses on the Commission’s determination that the 
candidate’s date of ineligibility was August 6, 2016.  The Committee argues that the date should 
be later than August 6, 2016.  The question of whether Dr. Stein's DOI should be later than 
August 6 is significant because the determination of the DOI controls the magnitude of the 
Committee's repayment obligation.  See Final Audit Report on Jill Stein for President (Apr. 16, 
2019), at 11, 16-17 (existence and size of surplus tied to DOI and magnitude of funds received in 
excess of entitlement based on surplus).  

II. BASIS FOR THE COMMISSION’S DETERMINATION OF AUGUST 
6, 2016 AS DATE OF INELIGIBILITY 

 The date of ineligibility marks the formal end of the period of time within which an 
otherwise eligible presidential candidate may receive public finds for use during the candidate’s 
campaign for the nomination of a party (or parties).  See 11 C.F.R. § 9033.5(c).  After the DOI, 
public funds can only be used for:  (1) paying outstanding debt from the period when the 
candidate was eligible, and (2) winding down the campaign.  See 11 C.F.R. §§ 9033.5, 
9034.4(a)(3).  The DOI is also the date that the Commission uses to calculate the amount of the 
candidate’s net outstanding campaign obligations, which is necessary to determine her remaining 
entitlement, if any, to matching funds.  See 11 C.F.R. §§ 9033.5, 9034.1(b), 9034.5.  A 
candidate’s DOI is the last day of the matching payment period.  11 C.F.R. §§ 9033.5(c), 9032.6. 

 The Commission uses two methods to determine the end of the matching payment period.  
For a party that nominates its candidate at a national convention, the matching payment period 
ends on the date when the party nominates its presidential candidate.  11 C.F.R. § 9032.6(a).  For 
a party that does not nominate its candidate at a national convention, the end of the matching 
period is the earlier of (1) the date the party nominates its presidential candidate, or (2) the last 
day of the last national convention held by a major party in the presidential election year.  26 
U.S.C. § 9032(6); 11 C.F.R. § 9032.6(b).   

 Dr. Stein sought both the nomination from a national committee at a national convention 
(the Green Party of the United States) and nomination from parties that do not nominate 
candidates at a national convention — raising the issue of which method should be used to 
determine the DOI.  The Green Party nominated Dr. Stein as its presidential candidate on August 
6, 2016, during its national nominating convention.  Shortly after the convention, the 
Commission concluded that Dr. Stein’s DOI was the date of the nomination.  See Vote 
Certification, Date of Ineligibility — Jill Stein for President (LRA #1021) (Aug. 12, 2016).   
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 In her request for public matching funds, however, Dr. Stein also certified that she would 
seek the nomination of several unaffiliated state Green parties, for which nomination is secured 
by obtaining ballot access for the general election rather than a nominating convention, and the 
relevant states had differing ballot access deadlines ranging from June 1 to August 15, 2016.  Dr. 
Stein also certified she was seeking the nomination of the Peace and Freedom Party, which is not 
a national committee and did not hold a national nominating convention.  The Peace and 
Freedom Party held its state nominating convention on August 13, 2016.  The Commission thus 
had several potential dates of ineligibility to consider in its repayment determination.  The 
Commission previously concluded that in such cases the DOI may be extended past the date of 
the party nomination but only up to the date of the last day of the last major party nominating 
convention.  See Advisory Opinion 1984-25 (Johnson).  In this case, the last day of the national 
convention held by a major party in 2016 was July 28, 2016.  Consistent with its past practice, 
the Commission assigned the candidate the later date of August 6, 2016 — the date of her 
national Green Party nomination — which resulted in the candidate receiving the longest 
permissible matching payment period to which she was entitled.  Memorandum from Adav Noti 
to Commission on Date of Ineligibility — Jill Stein for President (LRA #1021), at 3 (July 29, 
2016).  See also Memorandum  from Erin Chlopak to Commission on Request for Consideration 
of a Legal Question Submitted by Jill Stein for President (LRA #1021) (Feb. 28, 2018); Vote 
Certification, Request for Consideration of a Legal Question Submitted by Jill Stein for President 
(LRA #1021) (Apr. 13, 2018); Vote Certification, Correction to Memorandum on Request for 
Consideration of a Legal Question by Jill Stein for President (LRA #1021) (May 2, 2018) 
(approving August 6, 2016 as DOI). 

III. THE COMMITTEE SEEKS ADMINISTRATIVE REVIEW OF THE 
COMMISSION’S REPAYMENT DETERMINATION 

 The Committee has challenged the Commission’s determination of the DOI on several 
occasions, each time seeking to use a later date as DOI.2  On each occasion, the Commission 
affirmed that the DOI was August 6, 2016.  The Committee’s Hearing Request provides two 
main arguments for why the DOI should be after August 6th. 

A. The Committee Continued to Incur Eligible Expenses after August 6  

 As it argued previously, the Committee contends that because it continued to incur 
expenses after August 6th to secure access to the general election ballots of several states, those 
expenses should be eligible for matching funds.3  The Committee claims the Commission 
                                                             
2  Under Commission regulations, any issue not raised in the Committee’s written Request for Administrative 
Review is deemed a waiver of the candidate’s right to raise the issue at any future stage of proceedings and cannot 
be raised at the hearing.   See 11 C.F.R. § 9038.2(c)(2)(i); see also Robertson v. Federal Election Commission, 45 
F.3d 486, 491 (D.C. Cir. 1995). 
 
3  The Committee argues that the Commission identified two separate DOIs during the audit process — 
August 7 and August 6 — and that this inconsistency affects the DOI and “the status of funds expended for ballot 
access under the program.”  Attachment, at 1.  The Committee is referring to an error that initially identified August 
7 as the DOI, which resulted in an incorrect certification.  The error was quickly identified and corrected.    See 
Memorandum from Erin Chlopak to Commission,  Correction to Memorandum on Request for Consideration of a 
Legal Question by Jill Stein for President (LRA #1021) (April 24, 2018); Vote Certification, Correction to 
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concluded in prior advisory opinions that expenses incurred  by minor party presidential 
candidates to gain ballot access were considered expenses related to the primary election and 
thus eligible for matching funds.  See Advisory Opinion 1995-45 (Hagelin for President); 
Attachment, at 2-3.  The Committee also states that the Commission acted inconsistently in 
affording Dr. Stein a DOI later than the date of her national nominating convention for her 2012 
campaign but failing to do the same for her 2016 campaign.  Attachment, at 3.   

B. The Committee Asserts Discrimination Against Independent and 
Minor Party Candidates in the Allocation of Public Monies 

 The Committee further asserts that the Commission’s process of determining DOI places 
independent and minor party candidates at a disadvantage via-a-vis major party candidates and 
represents a change from the Commission’s “commitment to construe FECA in a manner 
consistent with the U.S. Constitution.” Id., Attachment, at 4.  The Committee notes that, since 
the 1970s, the Commission has sought to create parity between the types of candidates, and that 
prior advisory opinions would have allowed the Committee to choose its DOI as the date of the 
petition filing deadline of the last state in which it sought ballot access.  See Advisory Opinions 
1975-44 (Socialist Workers 1976 National Campaign Committee); 1975-53 (Bradley for Senate).  
The Committee states that the Commission’s change from its previous position is 
unconstitutional, because it is arbitrary and capricious, and because it results in discrimination in 
the allocation of public monies between major party candidates and independent and minor party 
candidates.  Attachment, at 4.  
 
 
 
Attachment: 
 

1. Jill Stein for President’s Request for Administrative Review, June 17, 2019 
2. Final Audit Report of the Commission on Jill Stein for President 
3. Memorandum to the Commission from Erin Chlopak re: Request for Consideration of 

a Legal Question Submitted by Jill Stein for President, February 28, 2018 
4. Correction to the Memorandum to the Commission from Erin Chlopak re: Request for 

Consideration of a Legal Question Submitted by Jill Stein for President, April 24, 
2018 

5. Memorandum to the Commission from Adav Noti re Date of Ineligibility, July 29, 
2016 

                                                             
Memorandum on Request for Consideration of a Legal Question by Jill Stein for President (LRA #1021) (May 2, 
2018).  
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       June 17, 2019 

 

BY EMAIL AND REGULAR MAIL 

 

Federal Election Commission 

999 E Street NW 

Washington, DC 201463 

 

 Re: Response to Final Audit Report 

 
 

Dear Sir or Madam: 

 This office represents the Jill Stein for President Committee (the “Committee”) and 

submits this response to the Federal Election Commission’s (the “Commission”) final audit 

report (the “report”) transmitted by letter dated April 17, 2019. 

 The pivotal issue in this matter is the status of necessary and anticipated ballot access 

expenses incurred after the purported Date of Ineligibility (“DOI”). The Committee submits that 

these expenses are reimbursable under the primary matching funds program (the “program”). 

The Commission seeks repayment of money received by the Committee for them.  The 

Committee questions the DOI applied by the Commission and its rationale for disallowing 

reimbursement.  

 For the reasons set forth below, the establishment of an August 6, 2016 DOI was 

arbitrary, capricious and contrary to the letter and intent of the matching funds program and its 

past interpretation and application. The Commission’s position that matching funds paid for 

ballot access and related activities carried out after that date must be repaid is irrational and 

contrary to the applicable regulations, law and constitutional principles. 

 The Committee will demonstrate herein that were reimbursement of these ballot access 

and related expenses allowed, no repayment would be called for. In addition, it will be shown 

that the other findings concerning the nature of winding down expenses, misstatement of 

financial activity and disclosure of debts and obligations likewise cannot survive scrutiny. 

 The establishment of the DOI- In its “Response to a Request for Consideration of a Legal 

Question” dated February 28, 2018, the Commission notes that, in addition to the Green Party 

nomination, Jill Stein also sought the nomination of parties that did not have a national 

nominating convention and, therefore, settled on the date of the later of the Green Party 

nominating conventions (“August 7, 2016”) or the last major party nominating convention which 

was before the Green Party convention. But then in the final audit report, it gave the date as 

August 6, 2016, the supposed date of the Green Party convention. These and the other  
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inconsistencies described below affect not only the DOI, but the status of funds expended for 

ballot access under the program. 

 In a series of advisory opinions dating back to 1975, the Commission expressed its 

commitment “to construe the provisions of the Act in a manner consistent with Constitutional 

requirements, regardless of a candidate’s party affiliation or independent status.” It found that 

“the petition process required of the presidential candidates of the minor parties as the equivalent 

of the primary elections and convention process of the major party candidates.”  AO 1975-44. 

 In AO 1975-53 the Commission held that in the case of a campaign for Senate, the DOI 

was the later of the last day to file a nominating petition for a place on the general election ballot 

or the date of the last major party primary.   

 The position taken by the Commission in these cases is consistent with 11 CFR 

100.2(c)(4): 

“With respect to individuals seeking federal office as independent candidates, or 

without nomination by a major party (as defined in 26 U.S.C. 9002(6)), the 

primary election is considered to occur on one of the following dates, at the 

choice of the candidate:(i) The day prescribed by applicable State law as the last 

day to qualify for a position on the general election ballot may be designated as 

the primary election for such candidate.(ii) The date of the last major party 

primary election, caucus, or convention in that State may be designated as the 

primary election for such candidate.(iii) In the case of non-major parties, the date 

of the nomination by that party may be designated as the primary election for such 

candidate.” 

(emphasis added) 

 The application of these principles would require the Commission to accept the 

Committee contention that the DOI was the date of the petition filing deadline of the last state in 

which it sought ballot access, and funds so expended for ballot access were matchcable until that 

date.  The position taken by the Commission in the instant matter deviates from this principal 

and, consequently from the commitment to construe FECA in a manner consistent with U.S. 

Constitution. 

 In subsequent years the Commission abandoned this principle of parity with major party 

candidates in applying the matching fund program to the presidential campaigns of independent 

and minor party candidates. Thus, in AO 1984-11 the Commission ruled that the DOI of a 

candidate seeking the nomination of one or more minor parties is “the earlier of (1) the last date 

when Mr. Serrette is nominated by any political party on the state level, or (2) the last day of the 

last national convention held by a major political party in 1984.”  Thus, funds expended on ballot  
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access (i.e. petition for a place on the ballot) incurred in petition drives after the DOI would not 

be reimbursed: 

“In Mr. Serrette's situation, expenditures will apparently be made to collect 

petition signatures for the general election ballot. The Commission is of the 

opinion that these expenses, to the extent they are paid or incurred within what 

would be Mr. Serrette's matching payment period if he becomes eligible for 

matching funds, would be qualified campaign expenses for purposes of the 

Matching Payment Act.” 

See also, AO 1984-25 and AO 2000-18. 

 The Commission has articulated no reason for deviating from its previous commitment to 

parity and its invocation of the need “to construe the provisions of the Act in a manner consistent 

with Constitutional requirements, regardless of a candidate’s party affiliation or independent 

status.”  The consequence is dramatic.  A major party candidate who secures the nomination of a 

major party (with the help of primary matching funds) faces no hurdles to or further expenses to 

insure his or her appearance on the ballot of all fifty states.  A minor party or independent 

candidate must continue to incur the expenses of ballot access in numerous states after the DOI.  

The Committee’s January 12, 2018 submission identified 25 such states.   

 That submission claimed that the Committee relied on AO 1995-45 (sought by the 

Presidential campaign of minor party candidate Dr. John Hagelin in planning its effort with the 

assumption that ballot access expenditures in those states would be matched.) In that Advisory 

Opinion the Commission stated: 

“It has long been the view of the Commission that, for non-major party 

candidates, the process by which they satisfy the requirements of State law 

governing qualification for a position on the general election ballot serve purposes 

similar to a primary election or other nominating process. See Advisory Opinions 

1984-11 and 1975-44. This view is supported by the Commission regulations 

defining the term "election," which state that, for non-major party and 

independent candidates, the day prescribed by applicable State law as the last day 

to qualify for a position on the general election ballot may be designated as the 

primary election for such candidate. 11 CFR 100.2(c)(4)(i). Based on this 

reasoning, the Commission concluded in Advisory Opinions 1984-25 and 1984-

11, that the ballot access expenses of candidates for minor party nominations 

would be qualified campaign expenses.” 

Indeed, Dr. Jill Stein’s 2012 presidential campaign received matching funds for ballot access 

expenses in each state where it was sought and no repayment was required. Moreover, the DOI 

that cycle was a month later, September 6, 2012. 
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 Constitutional considerations- Just as the Constitution mandates equal treatment of minor 

party and independent campaigns under FECA, it forbids discrimination against them in the 

allocation of public monies. Thus, in Riddle v. Hickenlooper, 742 F.3d 922 (10th Cir. 2014), the 

Court of Appeals held that a campaign finance program that favored major party candidates over 

others violated the equal protection clause of the U.S. Constitution. Cf. Green Party of Conn. v. 

Garfield, 616 F.3d 213 (2d Cir. 2010). 

 Further, a decision by the Commission which is arbitrary and capricious will not pass 

judicial muster.  Common Cause v. FEC, 906 F.2d 705 (D.C. Cir. 1990).  In Fox TV Stations, 

Inc. v. FCC, 280 F.3d 1027, 1044-45 (D.C. Cir. 2002); modified in Fox Television Stations, Inc. 

v. FCC, 293 F.3d 537 (2002), the Court of Appeals, in scrutinizing new rules issued by the 

Federal Communications Commission, stated: 

“The Commission may, of course, change its mind, but  it must explain why it is 

reasonable to do so. See Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. 

Co., 463 U.S. 29, 57, 77 L. Ed. 2d 443, 103 S. Ct. 2856 (1983) An agency's view 

of what is in the public interest may change, either with or without a change in 

circumstances. But an agency changing its course must supply a reasoned 

analysis."); Telecomm. Research and Action Ctr. v. FCC, 255 U.S. App. D.C. 

287, 801 F.2d 501, 518 (D.C. Cir. 1986). 

“The Commission now argues that the refusal of the Congress to allow the agency 

to implement the 1984 Report and its decision in the 1996 Act to retain an 

ownership cap rendered irrelevant the views the Commission expressed in 

the 1984 Report. When the Congress in 1996 directed the Commission 

periodically to review the ownership cap, however, it did nothing to preclude the 

Commission from considering certain arguments in favor of repealing the cap -- 

including the arguments the Commission had embraced in 1984. So long as the 

reasoning of the 1984 Report stands unrebutted, the Commission has not fulfilled 

its obligation, upon changing its mind, to give a reasoned account of its decision.” 

Here, the Commission provides no rationale for its deviation from its earlier commitment to 

parity between major party candidates and minor party or independent ones. 

 As will be demonstrated in a further submission coming directly from the Committee, 

were it not for the improper imposition of the August 6, 2016 DOI, no repayment would be 

called for. 
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 A hearing before the Commission is request to address issues pertaining to the DOI. 

       Respectfully submitted, 

       /s/ 

       Harry Kresky 

cc: Steven Welzer, Treasurer 

 

      Emery Celli Brinckerhoff & Abady LLP 

      Litigation Counsel 
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DATE: June 17, 2019 

TO: Federal Election Commission 
1050 First St, NE 
Washington, DC 20463 

FROM:  Jill Stein for President 
Compliance Department 
PO Box 260197 
Madison, WI 53726 

SUBJECT: Committee Response to Final Audit Report (FAR) 

Mary Moss, 

Enclosed is a copy of the Committee’s response (including the materials provided by the Law 
Office of Harry Kresky) to the Final Audit Report findings sent April 17, 2019. Should there be any 
difficulties accessing these records, please contact Matt Kozlowski, Director of Compliance, at 
Finance@Jill2016.com. 

Sincerely, 

Steven Welzer 
Treasurer 
Jill Stein for President 
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Ballot Access Expenditures – DOI Impact 
Ballot Access Costs – Post DOI 

Following August 6th, 2016, the Jill Stein for President Campaign expended $310,477.48 in direct 
expenses in support of ballot access petitioning activities. These expenses included the costs of paying 
petitioners for ballot signatures, printing costs, filing fees, and other such direct expenses. Note: this 
figure does not include any costs of supervision, national staff support for such operations, office 
expenses, or other associated costs that would be included in an adjusted DOI for the committee.  

In the findings presented by the audit staff, a total of $255,671 in such expenses were identified as not 
being qualified expenditures due to the date when these costs were incurred.  

Given these figures, and the determination of NOCO surplus, these costs exceed the amount determined 
to be in surplus per the Commission’s findings prior to any other adjustments to DOI, winding down 
costs, or other such adjustments. 

Finding 3. Misstatement of Financial Activity 
Utilizing the schedules and details provided by the Audit Division, the Committee has finalized all such 
amendments to update disclosures of financial activity. The Committee has begun the process of 
uploading these amendments via filing software. 

Finding 4. Disclosure of Debts and Obligations 
Utilizing the schedules and details provided by the Audit Division, the Committee has finalized all such 
amendments to update disclosures of debts and obligations. The Committee has begun the process of 
uploading these amendments via filing software. 

Attachment, page 7 of 7
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FEDERAL ELECTION COMMISSION 
Washington, DC  20463 

DATE & TIME OF TRANSMITTAL: Thursday, March 01, 2018     11:00 

BALLOT DEADLINE:  Wednesday, March 14, 2018      4:00 

COMMISSIONER:  HUNTER, PETERSEN, WALTHER, WEINTRAUB 

SUBJECT: Request for Consideration of a Legal Question Submitted  
by Jill Stein for President (LRA # 1021) 
Memorandum to the Commission dated February 27, 2018  

(  ) I approve the recommendation(s). 

(  ) I object to the recommendation(s). 

(  ) I object defensively to the recommendation(s). 

(  )             I object for the record.  

(  ) I am recused from voting. 

(  ) No vote by ballot. 

COMMENTS: 

DATE: SIGNATURE: 

A definite vote is required.  All ballots must be signed and dated.  Please return 
ONLY THE BALLOT to the Commission Secretary.  Please return ballot no later 
than date and time shown above. 

FROM THE OFFICE OF THE SECRETARY OF THE COMMISSION 
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    FEDERAL ELECTION COMMISSION 
       WASHINGTON, D.C. 20463 

February 28, 2018 

MEMORANDUM 

TO: The Commission 

FROM: Erin Chlopak 
Acting Associate General Counsel 
Policy Division 

Lorenzo Holloway  
Assistant General Counsel 
Compliance Advice 

Joshua Blume 
Attorney 

SUBJECT: Request for Consideration of a Legal Question Submitted by Jill Stein for 
President (LRA # 1021) 

I. INTRODUCTION

On January 19, 2018, the Commission received a Request for Consideration of a Legal
Question (“Request”) from Jill Stein for President (the “Committee”), the principal campaign 
committee of former presidential candidate Dr. Jill Stein. See Attachment 1.   

The Request raises two questions:  (1) whether the Commission’s original determination 
of Dr. Stein’s date of ineligibility (“DOI”) was proper, and (2) whether committees should be 
permitted to incur winding down expenses and other primary expenses after the DOI if they are 
clearly incurred to improve compliance with existing laws and regulations or if they are clearly 
required in the course of seeking the qualification for the ballot in various states.1  A DOI marks 
the formal end of the period of time within which an otherwise eligible presidential candidate 
may receive public funds for use during the candidate’s campaign for the nomination of a party 
(or parties).  

1 Although the Request purports to identify three separate questions for review, two of the questions raise the 
same essential issue, which is whether the Commission’s original DOI determination was proper.  We have 
therefore consolidated those two questions in a single question addressed by this memorandum.  
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The Committee presents no argument in its Request regarding the second question, 
however, the response to this question is addressed directly in the Commission’s regulations.  
The regulations provide for the payment of winding down costs, i.e. costs associated with the 
termination of political activity, including compliance with statutory post-election requirements 
and other specifically defined administrative costs.  11 C.F.R. §§ 9034.4(a)(3); 9034.11.  
Because the regulations directly address the payment of winding down costs, there is no need for 
the Commission to reach a determination on the second question in the Request.  We will, 
however, inform the Committee of the applicable regulations in the letter that notifies the 
Committee of the Commission’s decision regarding the first question. 

  
Regarding the first question, the Commission has already determined that Dr. Stein’s 

DOI is August 7, 2016.  See Attachment 2.  The Committee argues, however, that the DOI 
should be a later date, because it had to incur expenses to support Dr. Stein’s efforts to obtain a 
position on the general election ballot of several states after August 7th.  The deadlines for 
obtaining ballot access in these states ranged from August 10, 2016 to September 9, 2016.  See 
Attachment 1, at 2.  The Committee argues that Commission advisory opinions have concluded 
that the efforts of non-major party presidential candidates to obtain positions on the general 
election ballot are considered expenses relating to the primary election, see, e.g., Advisory 
Opinion 1995-45 (Hagelin for President), and that because of this, such expenses should be 
considered qualified campaign expenses.   

 
We have considered the Committee’s arguments and the relevant law regarding the first 

question, and we recommend that the Commission reaffirm its determination that the candidate’s 
DOI is August 7, 2016.  

 
 

II. THE COMMISSION SHOULD REAFFIRM ITS EARLIER DETERMINATION 
THAT AUGUST 7, 2016 IS THE CANDIDATE’S DATE OF INELIGIBILITY  

 
A candidate eligible to receive public matching funds to use for the purpose of seeking 

nomination may receive them, but only for only a limited amount of time. This time is known as 
the “matching payment period.”2  See 26 U.S.C. § 9032(6).  While this period always begins on 
the start of the calendar year during which the general election will occur, the end of the period, 
otherwise known in Commission regulations as the “date of ineligibility” or “DOI,” see 11 
C.F.R. § 9033.5(c), depends upon the nomination process the candidate undergoes.  If a party 
nominates a candidate during a national convention, then the matching payment period ends on 
the date the candidate is nominated.  26 U.S.C. § 9032(6); 11 C.F.R. § 9032.6(a).  If a party does 
not use a national nominating convention to nominate its candidate, then the period ends either 
on the date the party nominates the candidate or on the last day of the last national convention 

                                                 
2  Candidates may continue to receive matching payments after this period for the sole purpose of paying debt 
incurred during the matching payment period.  11 C.F.R. §§ 9033.5, 9034.5. 
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held by a major party during the election year, whichever is earlier.3  26 U.S.C. § 9032(6)(A), 
(B).   

The Request questions the manner in which the Commission applied this standard to the 
facts presented by Dr. Stein’s campaign.  Dr. Stein planned to seek not only the nomination of 
the national committee of the Green Party at its national convention, but also that of several 
unaffiliated state Green parties lacking positions on their states’ ballots for their candidates.  She 
also planned to seek the nomination of a separate state party at a separate national convention to 
be held on a later date than the Green Party national convention.  Attachment 3, at 3.  In the case 
of the independent state Green parties, nomination was to be achieved by an independent 
petitioning process, and certain of these states maintained ballot access deadlines later than the 
date of the Green Party’s national convention. 

 
The Commission has applied the standard set forth in section 9032(6) to several non-

major party and independent presidential candidates in a series of advisory opinions.4  Where a 
candidate seeks the nomination of several non-major parties, the Commission has looked to the 
last nomination date of those non-major parties not nominating candidates in a national 
convention and then compared that date to the last day of the last major party presidential 
convention to determine which date is earlier in order to establish the end of the matching 
payment period.  See Advisory Opinions 1984-11 (Serrette), 1984-25 (Johnson), 2000-18 (Nader 
2000).  The Commission has reasoned that “neither the [Presidential Primary Matching Payment 
Account Act, 26 U.S.C. § 9031 et seq. (“Matching Payment Act”)], nor the Commission’s 
regulations, required that the matching payment period for one non-major party Presidential 
candidate be shorter than that of another such candidate solely for the reason that one was 
seeking a national party nomination by national convention, and the other candidate was seeking 
nomination by several State political parties.”  Advisory Opinion 2000-18 (Nader 2000).  
Therefore, the Commission has applied the “same range of alternatives for the determination of 
their matching payment periods.”  Id. (quoting Advisory Opinion 1984-25 (Johnson)). 

 
  The Commission has also applied this standard in situations where the candidate seeks 

the nomination of a party that nominates its candidate at a national convention and also seeks the 
nomination of other independent parties.  In Advisory Opinion 1984-25 (Johnson), like here, the 
requestor sought the nomination of a political party that nominated its candidates through a 
national convention and at the same time sought the nomination of other, independent state 
parties that were scheduled to hold their elections and conventions on later dates.  The 
Commission concluded that the candidate should receive the benefit of the later independent 
State party nomination dates rather than the earlier date of the of the national nominating 

                                                 
3  The DOI may occur sooner if the candidate publicly announces an intent to cease actively campaigning for 
the nomination, the Commission has otherwise made this determination, or the candidate garners an insufficient 
number of votes in two consecutive primary elections.  11 C.F.R. § 9033.5(a), (b).  However, these conditions do not 
apply to the facts of this Request. 
 
4  See Advisory Opinions 1984-11 (Serrette), 1983-47 (Johnson), 1984-25 (Johnson), 1995-45 (Hagelin for 
President), and 2000-18 (Nader 2000).  Also of some relevance is Advisory Opinion 1975-44 (Socialist Workers 
1976 National Campaign Committee), which concludes that contributions made for the purpose of helping the 
candidate meet expenses incurred to obtain positions on state general election ballots for non-major party 
presidential candidates are considered related to the primary election rather than to the general election. 
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convention, provided that such dates were not later than the date of the last day of the last major 
party nominating convention.  Advisory Opinion 1984-25 (Johnson), at 2.  The proviso is 
important because we believe that the Commission sought to ensure parity of treatment for all 
presidential candidates, regardless of the method of nomination, in the application of section 
9032(6).  See Advisory Opinion 1984-25 (Johnson), at 2 (“In the case of presidential candidates 
seeking political party nominations, other than the nomination of either of the two major political 
parties, the Matching Payment Act appears to at least contemplate, if not require, that such a 
candidate have an opportunity to establish eligibility and collect matchable contributions for a 
period of time that closely approximates the period available to major, party candidates.”). 

   
In this case, Dr. Stein’s DOI was calculated as August 7, 2016, because this is the date 

upon which she received the nomination of a party that nominates its candidate at a national 
convention.  26 U.S.C. § 9032(6).  Because of the possibility created by Advisory Opinion 1984-
25 (Johnson) that a later date might apply on account of Dr. Stein’s simultaneous quest for the 
nomination of parties that did not use national conventions for the nominating process, the 
Commission also considered whether she should receive the benefit of any of the later State 
nomination or ballot access dates.  However, that possibility was foreclosed in this case because 
the last date of the last major party nominating convention in 2016 was July 28.  Thus, while Dr. 
Stein may have incurred primary related expenses after this date, taxpayer funds cannot be used 
for those expenses because the Committee incurred them after both of the two dates that could 
have applied here – the date of the national nominating convention, August 7, the date actually 
fixed by the Commission, and the date of the last major party nominating convention, July 28.  
Advisory Opinion 1984-25 (Johnson), at 2.5  Attachment 2. 

 
The Committee argues that the ballot access costs should be qualified campaign expenses 

based on Commission advisory opinions concluding that such ballot access expenses are 
considered primary election-related expenses.  See Advisory Opinion 1995-45 (Hagelin for 
President) (noting long-held view of Commission that process undergone by non-major party 
presidential candidates to obtain general election ballot access status are deemed primary 
election-related expenses).  See also Advisory Opinion 1975-44 (Socialist Workers 1976 
National Campaign Committee) (concluding that contributions for this purpose are deemed 
primary election rather than general election contributions under the laws and regulations 
governing contribution periods).  The Committee, therefore, argues that the status of an expense 
as a primary election-related expense is both a necessary and sufficient condition for it to be 
considered a qualified campaign expense.  

 
 We disagree.  The fact that ballot access expenses are related to the primary election 
campaign, while a necessary condition of their being qualified campaign expenses, see 26 U.S.C. 
§ 9032(9)(A), is not a sufficient condition.  The timing of the expense is the other necessary 
condition.   The definition of qualified campaign expense is further conditioned by the constraint 
that such expenses must be incurred during the candidate’s period of eligibility.  11 C.F.R.  

                                                 
5  In assigning the date of nomination at the national nominating convention as the DOI, the Commission was 
therefore giving the Committee the benefit of the later of the two dates that would have been available to it under 
section 9032(6). 
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§ 9032.9(a)(1); Advisory Opinion 1984-11 (Serrette).  The Commission has noted that “[s]ince 
an individual’s candidacy for presidential nomination in essence ends on the date of ineligibility, 
any expenditures made after that date, except for winding down costs under § 9034.4(c), cannot 
be considered to be incurred by the candidate “in connection with” his or her campaign for 
nomination.”  Presidential Election Campaign Fund and Presidential Primary Matching Fund, 
44 Fed. Reg. 20336-37 (Apr. 4, 1979).  Thus, the date upon which the ability of a candidate to 
use taxpayer funds to finance the primary campaign ends is fixed.  That a presidential candidate 
may need to incur additional expenses historically associated with the primary election cannot 
amend or alter this determination.6  The dates upon which the Committee incurred these 
additional expenses are after both the dates of Dr. Stein’s nomination at the national nominating 
convention and that of the last major party nominating convention.  Advisory Opinion 1984-25 
(Johnson), at 2. 
 
III. RECOMMENDATION 
 
 For the reasons noted above, we recommend that the Commission reaffirm its earlier 
determination that August 7, 2016 is the Candidate’s date of ineligibility in this matter. 
 
Attachments 
 
Attachment 1 – Letter from Matt Kozlowski, Director of Compliance, Jill Stein for President to 
Federal Election Commission (Jan. 12, 2018). 
 
Attachment 2 – Vote Certification, Jill Stein for President (LRA 1021) (Aug. 12, 2016) and 
Memorandum from Adav Noti to Commission, Date of Ineligibility – Jill Stein for President 
(LRA 1021) (Jul. 29, 2016). 
 
Attachment 3 – Letter from Dr. Jill Stein, Candidate, and Steven Welzer, Treasurer, Jill Stein for 
President, to The Honorable Matthew S. Petersen, Chairman, Federal Election Commission  
(Apr. 4, 2016).   

                                                 
6 In one specific circumstance, the Commission has permitted a presidential candidate to continue to 
campaign with private funds after losing eligibility for public funding by reason of having failed to garner a 
sufficient percentage of the popular vote in two consecutive primary elections without incurring a repayment 
obligation for doing so.  See Public Financing of Presidential Primary and General Election Candidates, 56 Fed. 
Reg. 35898, 35905 (Jul. 29, 1991) (discussing ability of candidate to use private funds to continue to campaign after 
eligibility has been terminated by reason of failure to garner sufficient percentage of popular vote); 11 C.F.R.  
§§ 9033.5(d), 9034.4(a)(3).  In this circumstance, the candidate may continue to submit post-ineligibility 
contributions for public matching, but the award of public matching funds based on these contributions is contingent 
upon the candidate’s re-establishing his or her eligibility to receive them.        
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January 12, 2018 

Federal Election Commission 
ATTN: Mary Moss 
999 E Street, NW 
Washington, DC 20463 

The Jill Stein for President Campaign submits the enclosed response to the Preliminary Audit Findings 
dated November 30, 2017. 

While the Committee agrees with most of the findings and recommended remedies, the Committee is 
requesting consideration of a single item and makes a few proposals herein. 

If you have any questions concerning this response, please contact us at Finance@Jill2016.com or 
Treasurer@Jill2016.com. 

Sincerely, 

Matt Kozlowski 
Director of Compliance 
Jill Stein for President 
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JILL STEIN FOR PRESIDENT 
PO BOX 260197 

MADISON, WI 53726 

Jill Stein for President | PO Box 260197, Madison, WI 53726 
www.Jill2016.com | Finance@Jill2016.com 

The Jill Stein for President Committee (hereafter “the Committee”) requests consideration of the 
following response to the Preliminary Audit Findings dated November 30, 2017. 

I. Background

The Jill Stein for President Campaign disputes preliminary finding 1 “Matching Funds Received
in Excess of Entitlement” contained within the Preliminary Audit Findings presented during the
Audit Exit Conference. This dispute arises from the determination of the Committees Date of
Ineligibility (“DOI”) and the relevant Primary costs incurred in relation to and after this date.

II. Determination of Date of Ineligibility

In the course of operating, the Committee anticipated that its costs for Ballot Access expenses and
the related organizational costs incurred as a direct result of Ballot Access expenses would be
considered Qualified Primary Expenses and would be considered in determining the Committee’s
DOI. This assumption was based largely on Advisory Opinion 1995-45 which finds that:

It has long been the view of the Commission that, for non-major party candidates, the 
process by which they satisfy the requirements of State law governing qualification for a 
position on the general election ballot serve purposes similar to a primary election or 
other nominating process. This view is supported by the Commission regulations defining 
the term “election,” which state that, for non-major party and independent candidates, the 
day prescribed by applicable State law as the last day to qualify for a position on the 
general election ballot may be designated as the primary election for such candidate. 11 
CFR 100.2(c)(4)(i). AO 1995-45 

In the 2016 Presidential Election cycle, the following states had State deadlines and qualifications 
after the date of the Green Party’s Presidential Nominating Convention and DOI: 

Alabama – August 18th, 2016  Alaska – August 10th, 2016 
Arizona – September 9th, 2016  California – August 12th, 2016 
Colorado – August 10th, 2016  Connecticut – August 10th, 2016 
Delaware – August 20th, 2016  Florida – September 1st, 2016 
Hawaii – August 10th, 2016 Idaho – August 30th, 2016 
Iowa – August 19th, 2016 Kentucky – September 9th, 2016 
Louisiana – August 19th, 2016  Minnesota – August 23rd, 2016 
Mississippi – September 9th, 2016 Montana – August 17th, 2016 
New Hampshire – August 10th, 2016 North Dakota – September 5th, 2016 
Ohio – August 10th, 2016 Oregon – August 30th, 2016 
Rhode Island – September 9th, 2016 Tennessee – August 18th, 2016 
Utah – August 15th, 2016 Virginia – August 26th, 2016 
Wyoming – August 29th, 2016 

Attachment 1 - 2 of 4
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In this election cycle, the Committee was successful in attaining many of the above deadlines 
prior to the Green Party Convention date, but the remining states with deadlines after the DOI 
required a significant majority of the Committee’s resources in order to successfully qualify. 
These resources include, but are not limited to, monetary resources to pay for ballot petitioning 
and related expenses, staff time to coordinate such efforts nationally, fundraising efforts, and 
administrative resources. 

As of the DOI, the Committee was still actively petitioning in the following states: 

Alabama, Connecticut, Idaho, Iowa, Kentucky, Minnesota, Montana, Nebraska, New Hampshire, 
North Dakota, Rhode Island, South Dakota, Utah, Virginia, and Wyoming. 

III. Impacts of Early DOI Date and Calculation of Expenses

Under the current DOI and the calculation of incurred expenses as applied in the Preliminary
Audit Findings report, there are a large number of expenses that are clearly primary-related ballot
access expenses and other primary-related expenses that have not been recognized for the full
cost incurred by the Committee. It is the view of the Committee that this rule, as applied, causes
de facto discrimination against non-major party candidates utilizing the Primary Matching Funds
program as it forces committees to act in the following potential ways that are inconsistent with
existing regulations and conventional campaign practices:

1. Forces committees to fundraise for primary expenses after the DOI has passed;
2. Forces committees to fundraise excessively in advance of determining campaign needs;
3. Incur clearly primary-related expenses without the ability to properly utilize the program;
4. Delay practical expenses and preparations for FEC Audits, winding down planning, and other

actions which increase efficiency and timeliness of compliance with regulations and other
requirements; and/or

5. Undertake operations in a way that inherently weakens the committee’s ability to attain ballot
access in states with later petitioning or qualification deadlines.

All of these scenarios (or any combination of these scenarios) have the inherent effect of causing 
non-major party committees to use public funds in an inefficient manner, fundraise under 
questionable pretenses, blur the line between primary election and general election fundraising 
and expenses, or suffer electoral consequences for compliance with existing rules as applied. 

While the Committee acknowledges that the findings in the Audit Division’s Preliminary Audit 
Findings clearly allow varying percentages of expenses incurred after the DOI, it excludes 
significant portions of these expenses and outright disallows other clearly primary-related 
expenses.  
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IV. Statement of Questions for Legal Consideration

The Committee asks that the Commission consider the following questions:

1. Are clearly primary-related expenses (such as ballot access expenses) incurred after a
convention date qualified primary expenses under the Primary Matching Funds program?

2. Should committees be allowed to incur Winding Down expenses and other Primary expenses
after the DOI if they are clearly incurred to improve compliance with existing laws and
regulations or if they are clearly required in the course of seeking the qualification for the
ballot in various states?

3. Should the DOI be applied as of the dates of conventions, or in the case of non-major party
candidates, as the last dates by which they are seeking qualification for the ballot in a state?

V. Suggested Remedies

In order to accurately and fairly assess the costs of the Committee and determine the Net
Outstanding Campaign Obligations and any corresponding repayment order, the Committee
suggests one of the following approaches or a combination thereof:

1. Count all clearly primary-related expenses as 100% primary, regardless of the determined
incurred date of the expense.

2. Re-examine the eligibility of various expenses post-DOI in order to assess a fair calculation
of their relevance to the primary.

3. Re-examine the Committee’s DOI based on the states where ballot access petitioning efforts
where in effect and their corresponding deadlines.

VI. Conclusion

Thank you for the opportunity to respond to the Audit Division’s findings and recommendations.
The Committee fully intends to continue to comply and cooperate with the Commission’s
recommendations and determinations. The Committee extends its warmest thanks and
appreciation to the Audit Division for their understanding, assistance, and professional demeanor
in handling fieldwork and post-fieldwork.

Sincerely, 

Jill Stein for President 
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BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 

Date of Ineligibility -- Jill Stein for 
President 

) 
) LRA 1021 
) 
) 

CERTIFICATION 

I, Shawn Woodhead Werth, Secretary and Clerk of the Federal Election 

Commission, do hereby certify that on August 12, 2016, the Commission 

decided by a vote of 6-0 to take the following actions in LRA 1021: 

1. Determine that the date of ineligibility for Jill Stein and Jill Stein for 
President is the date on which the Green Party of the United States 
nominates its candidate. 

2. Approve the appropriate letter. 

Commissioners Goodman, Hunter, Petersen, Ravel, Walther, and Weintraub 

voted affirmatively for the decision. 

Attest: 

Shawn Woodhead Werth 
Secretary and Clerk of the C mmission 
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FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C 20463 

MEMORANDUM 

TO: 

FROM: 

The Commission 

Adav Noti At./
Acting Associate General Counsel 
Policy Division 

Lorenzo Holloway L- \-\ � l'YJ if 1-
Assistant General Counsel 
For Compliance Advice 

Margaret J. Forman 'l'Y) & �. 
Attorney 

SUBJECT: Date of Ineligibility -- Jill Stein for President (LRA 1021) 

I. INTRODUCTION

The Commission determined that Jill Stein was eligible to receive public funds,
and she has received public funds for her primary election campaign. The Office of 
General Counsel recommends that the Commission determine that Dr, Stein's date of 
ineligibility is the date that the Green Party of the United States nominates its presidential 
candidate at its national convention. See 11 C.F.R. §§ 9033.5(c), 9032.6. 

II. DATE THAT A NATIONAL COMMITTEE NOMINATES ITS

CANDIDA TE FOR PRESIDENT IS THE DATE OF INELIGIBLITY

The date of ineligibility is the date that the Commission will use to calculate the
amount of the candidate's net outstanding campaign obligations, which is necessary to 
determine her remaining entitlement, if any, to matching funds. See 11 C.F.R. §§ 9033.5, 
9034.l(b), 9034.5. A candidate's date of ineligibility, at the latest, is the end of the 
matching payment period. 11 C.F.R. §§ 9033.5(c), 9032.6. 

The Commission uses two methods to determine the end of the matching payment 
period. For a party that nominates its candidate at a national convention, the matching 
payment period ends on the date when the party nominates its presidential candidate. 11 
C.F.R. § 9032.6(a). For a party that does not nominate its candidate at a national
convention, the end of the matching payment period is the earlier of(I) the date the party
nominates its presidential candidate, or (2) the last day of the last national convention
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held by a major party in the presidential election year. 26 U.S.C. § 9023(6); 11 C.F.R. 
§ 9032.6(b ). 

The factors applicable to Dr. Stein's candidacy raise the issue of which method 
should be used because she is seeking both the nomination from a national committee at a 
national convention, and the nomination of parties that do not nominate candidates at a 
national convention. 11 C.F.R. §§ 9032.6(a) and (b). We believe that the Commission 
should apply the date that her party nominates its candidate at the national convention. 

In situations where a candidate is seeking the nomination of several non-major 
parties, the Commission has looked to the last nomination date of those non-major parties 
not nominating candidates in a national convention, in determining the first prong under 
11 C.F.R § 9032.6(b), then compared that date to the last day of last major party national 
convention to determine which date is "earlier" for the end of the matching payment 
period and the date of ineligibility. See Advisory Opinion 1984-11 (Serrette), Advisory 
Opinion 1984-25 (Johnson), Advisory Opinion 2000-18 (Nader). The Commission has 
reasoned "that neither the Matching Act, nor the Commission's regulations, required that 
the matching payment period for one non-major party Presidential candidate be shorter 
than that of another such candidate solely for the reason that one was seeking a national 
party nomination by national convention, and the other candidate was seeking nomination 
by several State political parties." Advisory Opinion 2000-18 (Nader). Therefore, the 
Commission has applied "the same range of alternatives for the determination of their 
matching payment periods." !d. (quoting Advisory Opinion 1984-25 (Johnson)). 

Dr. Stein's 2016 letter of candidate agreements and certifications ("903 3 Letter") 
state that she is seeking the nomination of a number of parties, including The Green Party 
of the United States, a national committee which will be holding its national convention 
in Austin, Texas on August 4-7,2016. 52 U.S.C. § 30101(14); see Advisory Opinion 
2001-13 (Green Party ofthe United States); Green Party ofthe United States FEC Form 
1, filed May 29,2012, available at 
http://docquery.fec.gov/pdf/322/12951903322/12951903322.pdf. In her 9033 Letter, Dr. 
Stein certifies that she is also seeking the nomination of several unaffiliated state green 
parties without ballot lines, with ballot access deadlines of June 1, 2016 (Kansas), July 
11, 2016 (South Dakota), August 1, 2016 (Vermont), and August 15, 2016 (Utah). Dr. 
Stein also certifies that she is seeking the nomination of the Peace and Freedom Party, 
which is not a national committee, and will be holding its state nominating convention in 
California on August 13,2016. The last day ofthe last national convention held by a 
major party in 2016 is July 28, 2016. 

Thus, as a candidate for the nomination of the Green Party of the United States, 
Dr. Stein's date of ineligibility would be when that party's national nominating 
convention nominates its candidate, which will occur between August 4-7. Her dates of 
ineligibility for the other nominations she seeks would range from June 1 (for the Green 
Party in Kansas) to July 28, when the final major party convention concludes. 
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The Office of General Counsel recommends that the Commission determine that 
Jill Stein's date of ineligibility is the date that the Green Party of the United States 
nominates its presidential candidate at its national convention. 1 See 11 C.F.R. §§ 9032.6, 
9033.5(c). This would be consistent with the Commission's regulations and past practice 
to apply the date that results in the candidate receiving the full benefit of the longest 
permissible matching payment period to which she is entitled, rather than artificially 
shortening that period merely because the candidate also seeks nominations that are 
decided at earlier dates. 2 Here, the applicable date of ineligibility is the date the Green 
Party of the United States nominates its candidate at its nominating convention during 
August 4-7,2016. 

III. RECOMMENDATIONS 

The Office of General Counsel recommends that the Commission: 

1. Determine that the date of ineligibility for Jill Stein and Jill Stein for President 
is the date on which the Green Party of the United States nominates its 
candidate; and 

2. Approve the appropriate letter. 

The candidate's date of ineligibility may pass prior to the Commission's determination of this 
date. The candidate has been apprised of the date recommended by the Office of General Counsel but 
cautioned that the Commission must determine the actual date of ineligibility. The candidate must submit a 
statement of net outstanding campaign obligations ("NOCO statement") within 15 days after her date of 
ineligibility. II C.F.R. § 9034.5(a). Should the date of ineligibility be determined to be another date, the 
Office of General Counsel recommends extending the NOCO statement deadline to 15 days after 
notification of such date. A payment to the candidate from the United States Treasury, based on her 
continuing eligibility, is due in approximately late July, and could potentially result in a later repayment 
obligation, depending on the Commission's determinate ofthe date of ineligibility and the amount of net 
outstanding campaign obligations. See II C.F.R. § 9038.2(b)(l)(i). 

A similar scenario existed in 2012 with regard to the same candidate as here, Dr. Stein. In 2012, 
Dr. Stein was nominated as candidate for president by the Green Party of the United States on July 14, 
2012. The Green Party of the United States held its national nominating convention on July I2-15, 2012. 
Dr. Stein was also seeking the nomination of several other unaffiliated state Green Parties, the Green New 
Deal Party in several states, the Progressive Party, and also was attempting to petition on to the ballot as an 
independent candidate in several states. The petition for ballot access deadlines for the unaffiliated state 
Green parties and other parties were on various dates, with the last two dates being the unaffiliated state 
Green party in Alabama on September 6, 2012 and the Progressive Party deadline in Vermont on 
September 20, 2012. September 6, 20I2 was also the last day ofthe last national convention held by a 
major party in 2012. The Commission determined that since the latest permissible date of ineligibility 
among these nominations was the last day of the last major party convention- September 6, 2012- that 
date determined the end of Dr. Stein's matching payment period for the 20I2 presidential election. The 
Commission did not apply the earlier July I4, 20I2 date of the national convention of the Green Party of 
the United States. See II C.F.R. § 9032.6(a); Advisory Opinion 1984-25 (Johnson); Advisory Opinion 
2000-I8 (Nader). 
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    FEDERAL ELECTION COMMISSION 
  WASHINGTON, D.C. 20463 

MEMORANDUM April 24, 2018 

TO: The Commission 

FROM: Erin Chlopak 

Acting Associate General Counsel 

Policy Division 

Lorenzo Holloway 

Assistant General Counsel 

Compliance Advice 

Joshua Blume 

Attorney 

SUBJECT: Correction to Memorandum on Request for Consideration of a Legal Question by 

Jill Stein for President (LRA # 1021) 

This memorandum serves to inform the Commission of an error in a recent audit 

recommendation approved by the Commission, and to recommend Commission action to correct 

the error.   

On February 28, 2018, the Office of General Counsel (“OGC”) circulated a 

Memorandum regarding the Request for Consideration of a Legal Question Submitted by Jill 

Stein for President.  The memorandum acknowledged the Commission’s prior determination that 

Jill Stein’s date of ineligibility to receive public matching funds (“DOI”) was August 7, 2016, 

and recommended that the Commission reaffirm that determination, which was based on the date 

the candidate received the Green Party’s nomination for President.  On April 11, 2018, the 

Commission voted to approve OGC’s recommendation.1      

We have since clarified that the Green Party nominated Dr. Stein one day earlier, on 

August 6, 2016.  OGC’s February 28 memorandum explains why Dr. Stein’s DOI is the date that 

1 Jill Stein received public funds as a candidate in the 2016 primary elections, and as a result, her committee, 

Jill Stein for President (“Committee”), was subject to a mandatory audit.  At the close of the audit fieldwork, the 

Committee filed a Request for Consideration of a Legal Question.  In this request, the Committee asked whether the 

Commission’s earlier DOI determination was proper.   

for JB
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she received the Green Party’s nomination.  Accordingly, OGC is correcting its recommendation 

in that memorandum to reflect that Dr. Stein’s DOI is August 6, 2016, not August 7, 2016.   

 

RECOMMENDATION 

 

 We recommend that the Commission revise its prior determination and conclude that 

August 6, 2016 is the candidate’s date of ineligibility in this matter. 
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FEDERAL ELECTION COMMISSION 
Washington, DC 20463 

DATE & TIME OF TRANSMITTAL: Friday. July 29, 2016 12:00 

BALLOT DEADLINE: Wednesday, August 10,2016 4:00 

COMMISSIONER: GOODMAN, HUNTER, PETERSEN, RAVEL, WALTHER, WEINTRAUB 

SUBJECT: Date of Ineligibility- Jill Stein for President (LRA 1021) 
Memorandum from the Acting Associate General Counsel, 
Policy Division dated July 29, 2016 

( ) I approve the recommendation(s). 

( ) I object to the recommendation(s). 

( ) I object for the record. 

( ) I am recused from voting. 

( ) No vote by ballot. 

COMMENTS: ________________________________________ ___ 

DATE: ___________ _ SIGNATURE: ____________ _ 

A definite vote is required. All ballots must be signed and dated. Please return 
ONLY THE BALLOT to the Commission Secretary. Please return ballot no later 
than date and time shown above. 

FROM THE OFFICE OF THE SECRETARY OF THE COMMISSION 
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FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

MEMORANDUM 

TO: 

FROM: 

The Commission 

Adav NotiAN 
Acting Associate General Counsel 
Policy Division 

201& JtJL 29 Af'!ll: 4tt 

Lorenzo Holloway L- H ~ 'YY} it 1-
Assistant General Counsel 
For Compliance Advice 

Margaret J. Forman -"YV7 &- ~­
Attorney 

SUBJECT: Date of Ineligibility -- Jill Stein for President (LRA 1021) 

I. INTRODUCTION 

The Commission determined that Jill Stein was eligible to receive public funds, 
and she has received public funds for her primary election campaign. The Office of 
General Counsel recommends that the Commission determine that Dr. Stein's date of 
ineligibility is the date that the Green Party of the United States nominates its presidential 
candidate at its national convention. See 11 C.F.R. §§ 9033.5(c), 9032.6. 

II. DATE THAT A NATIONAL COMMITTEE NOMINATES ITS 
CANDIDATE FOR PRESIDENT IS THE DATE OF INELIGIBLITY 

The date of ineligibility is the date that the Commission will use to calculate the 
amount of the candidate's net outstanding campaign obligations, which is necessary to 
determine her remaining entitlement, if any, to matching funds. See 11 C.F.R. §§ 9033.5, 
9034.1 (b), 9034.5. A candidate's date of ineligibility, at the latest, is the end of the 
matching payment period. 11 C.F.R. §§ 9033.5(c), 9032.6. 

The Commission uses two methods to determine the end of the matching payment 
period. For a party that nominates its candidate at a national convention, the matching 
payment period ends on the date when the party nominates its presidential candidate. 11 
C.F.R. § 9032.6(a). For a party that does not nominate its candidate at a national 
convention, the end of the matching payment period is the earlier of ( 1) the date the party 
nominates its presidential candidate, or (2) the last day of the last national convention 
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held by a major party in the presidential election year. 26 U.S.C. § 9023(6); 11 C.F.R. 
§ 9032.6(b ). 

The factors applicable to Dr. Stein's candidacy raise the issue of which method 
should be used because she is seeking both the nomination from a national committee at a 
national convention, and the nomination of parties that do not nominate candidates at a 
national convention. 11 C.F.R. §§ 9032.6(a) and (b). We believe that the Commission 
should apply the date that her party nominates its candidate at the national convention. 

In situations where a candidate is seeking the nomination of several non-major 
parties, the Commission has looked to the last nomination date of those non-major parties 
not nominating candidates in a national convention, in determining the first prong under 
11 C.F.R § 9032.6(b), then compared that date to the last day of last major party national 
convention to determine which date is "earlier" for the end of the matching payment 
period and the date of ineligibility. See Advisory Opinion 1984-11 (Serrette), Advisory 
Opinion 1984-25 (Johnson), Advisory Opinion 2000-18 (Nader). The Commission has 
reasoned "that neither the Matching Act, nor the Commission's regulations, required that 
the matching payment period for one non-major party Presidential candidate be shorter 
than that of another such candidate solely for the reason that one was seeking a national 
party nomination by national convention, and the other candidate was seeking nomination 
by several State political parties." Advisory Opinion 2000-18 (Nader). Therefore, the 
Commission has applied "the same range of alternatives for the determination of their 
matching payment periods." !d. (quoting Advisory Opinion 1984-25 (Johnson)). 

Dr. Stein's 2016 letter of candidate agreements and certifications ("903 3 Letter") 
state that she is seeking the nomination of a number of parties, including The Green Party 
of the United States, a national committee which will be holding its national convention 
in Austin, Texas on August 4-7,2016. 52 U.S.C. § 30101(14); see Advisory Opinion 
2001-13 (Green Party ofthe United States); Green Party ofthe United States FEC Form 
1, filed May 29,2012, available at 
http://docquery.fec.gov/pdf/322/12951903322/12951903322.pdf. In her 9033 Letter, Dr. 
Stein certifies that she is also seeking the nomination of several unaffiliated state green 
parties without ballot lines, with ballot access deadlines of June 1, 2016 (Kansas), July 
11, 2016 (South Dakota), August 1, 2016 (Vermont), and August 15, 2016 (Utah). Dr. 
Stein also certifies that she is seeking the nomination of the Peace and Freedom Party, 
which is not a national committee, and will be holding its state nominating convention in 
California on August 13,2016. The last day ofthe last national convention held by a 
major party in 2016 is July 28, 2016. 

Thus, as a candidate for the nomination of the Green Party of the United States, 
Dr. Stein's date of ineligibility would be when that party's national nominating 
convention nominates its candidate, which will occur between August 4-7. Her dates of 
ineligibility for the other nominations she seeks would range from June 1 (for the Green 
Party in Kansas) to July 28, when the final major party convention concludes. 
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The Office of General Counsel recommends that the Commission determine that 
Jill Stein's date of ineligibility is the date that the Green Party of the United States 
nominates its presidential candidate at its national convention. 1 See 11 C.F.R. §§ 9032.6, 
9033.5(c). This would be consistent with the Commission's regulations and past practice 
to apply the date that results in the candidate receiving the full benefit of the longest 
permissible matching payment period to which she is entitled, rather than artificially 
shortening that period merely because the candidate also seeks nominations that are 
decided at earlier dates. 2 Here, the applicable date of ineligibility is the date the Green 
Party of the United States nominates its candidate at its nominating convention during 
August 4-7,2016. 

III. RECOMMENDATIONS 

The Office of General Counsel recommends that the Commission: 

1. Determine that the date of ineligibility for Jill Stein and Jill Stein for President 
is the date on which the Green Party of the United States nominates its 
candidate; and 

2. Approve the appropriate letter. 

The candidate's date of ineligibility may pass prior to the Commission's determination of this 
date. The candidate has been apprised of the date recommended by the Office of General Counsel but 
cautioned that the Commission must determine the actual date of ineligibility. The candidate must submit a 
statement of net outstanding campaign obligations ("NOCO statement") within 15 days after her date of 
ineligibility. II C.F.R. § 9034.5(a). Should the date of ineligibility be determined to be another date, the 
Office of General Counsel recommends extending the NOCO statement deadline to 15 days after 
notification of such date. A payment to the candidate from the United States Treasury, based on her 
continuing eligibility, is due in approximately late July, and could potentially result in a later repayment 
obligation, depending on the Commission's determinate ofthe date of ineligibility and the amount of net 
outstanding campaign obligations. See II C.F.R. § 9038.2(b)(l)(i). 

A similar scenario existed in 2012 with regard to the same candidate as here, Dr. Stein. In 2012, 
Dr. Stein was nominated as candidate for president by the Green Party of the United States on July 14, 
2012. The Green Party of the United States held its national nominating convention on July I2-15, 2012. 
Dr. Stein was also seeking the nomination of several other unaffiliated state Green Parties, the Green New 
Deal Party in several states, the Progressive Party, and also was attempting to petition on to the ballot as an 
independent candidate in several states. The petition for ballot access deadlines for the unaffiliated state 
Green parties and other parties were on various dates, with the last two dates being the unaffiliated state 
Green party in Alabama on September 6, 2012 and the Progressive Party deadline in Vermont on 
September 20, 2012. September 6, 20I2 was also the last day ofthe last national convention held by a 
major party in 2012. The Commission determined that since the latest permissible date of ineligibility 
among these nominations was the last day of the last major party convention- September 6, 2012- that 
date determined the end of Dr. Stein's matching payment period for the 20I2 presidential election. The 
Commission did not apply the earlier July I4, 20I2 date of the national convention of the Green Party of 
the United States. See II C.F.R. § 9032.6(a); Advisory Opinion 1984-25 (Johnson); Advisory Opinion 
2000-I8 (Nader). 
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