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Please respand to jgallanti@bopplaw.com

To: tapsfers@FEC
Lo

Subjeet:  Request for Comments on Draft Statement—

November 14, 2001

Please find attachments.
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November 14, 2001

Rosemary C. Smith Re:  Comment on Draft Stetement of
Assistant Counsel Policy Regarding Party

Federa] Election Commission Committee Transfers of

999 E Strget, Nw Nonfederal Funds for Payment
Washi DC 20463 of Allocable Expenses, Notice
Fax: 202/291-3923 2001-15

Email: trapsfers@fec.gov

Dear Ms. Smith

Wi tend with this (by fax, mail, and email) "Comments on Proposed Policy Affecting 11
C.ER 106.5(g)(2)(i1)(B) Regarding Non-federal Funds Transferral Period™ by the James
Madison Center for Free Speech (in response to a notice published 2t 66 Fed. Reg. 56247,

Novembet 7, 2001), incorporated herein by reference.

Notice is hereby given that Mr. James Bopp, Jt., General Counsel for the James Madison
Center forl Free Speech, wishes to testify orally conceming the proposed rulemaking in the event
a hearing is scheduled on this matter.

Sincerely,
BOPP, COLESON & BOSTROM

Vit $40) )

James Bopp, Ir. .




Comments on Proposed Policy Affecting 11 C.F.R. 106.5(g)(2)(ii)(B)
Regarding Non-federal Funds Transferral Period.

By the
James Madison Center for Free Speech
To the

Federal Election Commisslon

Prepared by

James Bopp, Jr
1 South &6th Street
Terre Haute, Indiana 47807-3510
Tel. 812/232-2434 Facsimile 812/235-3685
E-mail jhoppjri@abes.com

November 14, 2001

The James Madison Center for Fres Speech submits the following comments regarding
the Fedeyal Election Commission's Request for Comment on Draft Staterment of Policy

Regarding Party Commitiee Transfers of Nonfederal Funds for Payment of Allocable Expenses
(Notice 2001-15).

1. INTHODUCTION
A, Background

In a letter dated September 28, 2001, the Genera! Counsel for the Democratic National
Commities (“DNC™) requested an expedited edvizory opinion

permitting the DNC to make transfirs from their non-federal accounts to
its federal accounts to cover the non-federal shere of allocable expenses,
pursuant to 11 C.F.R. § 106.5(g)X1)(i), tnore than 60 days after the
peyments for which such non-federal funds are designated are made,
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notwithstanding the provisions of 11 C.F.R. §106.5(g)(2XiiXB).

Letier Joseph E. Sandler, General Coungel, Denocratic National Committee, to Bradley
Litchfietd, Office of General Counsel, Fed, Election Cotam'n Bradley Litchfield (Sept. 28,
2001). In response, however, the Federal Election Commission (“FEC™) issued a “Draft
Statement of Policy” end requested comments. See Regquest for Comment on Draft Statement of
Policy Regarding Party Committee Transfers of Nonfederal Funds for Payment af Allocable
Expenses, 66 Fed. Reg. 56,247, 56,248 (2001) (o be codified at [ IC.FR. pt, 106),

The DNC asked for an advisory opinion, and the FEC rightly declined to isyue one,! but
instead dssned a “Draft Statement of Policy,” & sirange species that hes no legal basis in the
regulatofy scheme. We will refer to it as 2 “draft statement™ because it is neither & “statement of
policy,” i term of art with specific criteria that the courts have recognized, nor a properly
proposed “ rule,” an equally specific legal term, but instead, apparently seeks to borrow some
criteria from eack.

Under aay test provided by courts for distinguishing the two, the draft statement cannot
be a statement of policy. But neither is it a properly promulgated rule, as the procedure
employex here is defective. Under the Federal Elections Commission Act ("FECA™) a proposed
rule or rgulation, slong with “a detailed explanation and justification of it,” must be transmittad
to the 8 andtheHom:.mdcarmotbeprﬁ@dbaduﬂmbnthHumsoftheCongﬂmdunm
disapproke by resolution within 30 legislative days. 2 U.S.C. § 438(d)(1). Calling it a statenent
of policy, an FEC General Counse]'s Memorandum claims that the draft statement “can be put
into effet immediately upon publication, because the legislative review provision in 2 1U.8.C. §
438(d) dbes not apply.” Gen Couns. Mem. at 10 (Fed, Election Comm’n Oet. 26, 2001). We
disagrec; the draft statement cannot be a statement of policy and is a rule and thus section 438
(the legislative submission and delay) does mpply and the draft statement can not be a valid rule. .

We agree with the FEC that the DNC’s request cannot be effected by issuing an advisory
opinion. ‘Section 437{(b} of the FECA clearly prohibits issuing rules through the advisory i
opinion process; Congress amended the statute specifically to preclude this maneuver, But it is

'According to one present at the meeting in which the request was discussed, in respanse,
the FEC “suggested that this would not be appropriate for what amoupts to a change in FEC
rites” (etphasis added), Kennsth P. Doyle, FEC to Consider Draff Policy Waiving Soft Money'
Rule In Sept. 11 Afiermath, MONEY & PoLITICS REPORT (Oct. 30, 2001) [Hereinafter Doyle, FEC
to Consider Draft Policy] .
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also clegr that the FEC cannot issue a statement of policy, an even less substantive legal device,
with thetlegal teeth of a rale. Ironically, if, as the FEC maintsins, the draft statement is a
statemnent of policy, then by definition it has no binding effect; it is pointless, especially in light
MuwmmMﬂmmmmdmempmmhﬁmﬂmkhg

ve rules by advisory opinion clearly show that Congress intends that the FEC subject its
regulation to the scrutiny of the body granting its authority.

The regulation to be waived is part of a Jarger regulatory scheme designed to ensure the
proper upe of finds, not provide fot their acerual. If the deadline is too short, it should be
amendcd by proper rulemaking and made to apply prospectively so that all parties can commeat,
critique,jand then plan and adjust their conduct accordingly. All persons under the rule of law
suffer pariodic adverse effects, rightly so if they fail to order {heir affairs accordingly. The
¢ircurnstances here suggest that it was a lack of planning and disregard for the effect of the law
that led to the request for a waiver of the rule. If a deadline is dependent on subjective
circumgiances, it is not a deadline at all and if the rules can be waived because of circumstances
- etiging from the disregard of the law, the rules will reward disregard for the law.

A non-binding “rule” is & ruse to avoid scrutiny. It is a problem for both the regulated
and the tegulators: the regulated proceed at thetr own risk, and the regulator must defend its
positionlin each and every instance involving the issue; it cannot point to a “rule™ because as a
matter of law, one does oot exist.  Worse, to fashion a “rule” io relieve one organization one
time instres inequities; worse yet, one made to fit one situation at the request of one of two
competing partiex by definition and in practice is partisan.

IT THE APPLICABLE RULEMAKING PROCEDURE

The rulemaking provisiona of the APA, are applicable only if the statute authorizing an
agency 1o act provides no procedure of its own; the APA procedure is the default. The FECA
expressly provides a procedure for prescribing rules and thus this procedure “trumps™ that of the
APA. FECA alsc clearly rules out rulemaking by way of advisory opinion, reserving the
status and authority of law from any action that has not been reviewed for the prescribed period
by Congress. The draft staternent is subject to these provisions and is not valid if not submitted
eccordingly.

|, The FECA Rulemakiog Provisi
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The Federal Election Campaign Act of 1971, as amended, specifically lays out the
authority of the FEC to “make, amend and repeal such rules, pursuant to the provisions of
chapter 5 iof title 5, United States Code, a5 are necessary to carry out the provisions of this Act . .
"2U.8.¢.§ 437(a)(8). In§ 437Rb), FECA further specifies that “[a]ny rule of law which is not
stated in this Act. . . may be initially proposed by the Commission anly as & rule or regulation
pursuant tio procedures established in section 438(d) of this title.”

Under the heading “Powers of the Commission,” subheading “specific authorities,”
FECA grants the Commission specific authority “to dwelnp such prescribed forms and to make,
amend, and repeal such rules, pursuant to the provisions of chapter 5 of title 5, United States
Code, as gre necessary to carry out the provisions of this Aet . ." 2 1.8.C.§ 437d(a)(8) (second
and third ¢mphasis added). The specific authority granted by the statute creating the
Commission itself seemns to require the making, emending or repealing of a rule subject to APA
rulemaking procedure. But section 559 of the APA states that “{sJubsequent statute [sic] may not
held to su or modify this subchapter, . . . excepr ro the extent that it does 5o expressly.” 5
U.S.C. § 559 (emphasis added).

Under the heading “Advisory Opinions,” subheaded “Procedures applicable to initial
proposal of rules or regulations, and advisory opinions” FECA, specifies that “any rule of law
which is rjot stated in this Act. . . be initially proposed only according to procedure established in
[2 U.8.C.[1§ 438(d).” 2 U.5.C.§ 437i(b) (second emphasis added). Thus, in keeping with the
exiomatic| principle that the express language of the statute itself controls, the APA itself
provides that the expressly mandated process of FECA determines the procedure for preseribing
rules. If the drafl statement is a rule, then the Commission must “transmit a statement with
respect tojsuch rule, regulation, or form to the Senate and the House of Representatives | | .
set{ting] the proposed rule, regulation, or form and . . . contain[ing] a detailed explanation
apd justification of it.” 2 U.S.C. § 438(d)(1). The process by which these very comments were
invited is insufficient under the statute and the proposal cannot be made effective.

2§ 4370 No Advisory Onizion Rul

The General Counsel’s memorandum sheds much light on the legislative irapetus for
Section 437, the gist of it being to eliminate the promulgation of rules in the guise of advisory
opinions. . See Gen. Couns, Mem. et 8.(Qct. 26, 2001).% If Congress sought to eliminate
substantive rulemsaking via advisory opinions, how much less would it support rulemsking via
the suppofedly innocnous and admittedly noabinding statement of general policy? The General
Counsel’s memo goes to some lengths to establish that FECA authorizes the FEC to formulate
policy and that general staternents of policy fall under the exceptions to notice and comment
requirernants of the APA and by inference, of FECA itself. /. But again, even if the FEC can

*Congresy . . . sought to limit the Commission's ability to use the égvisury opinion
process ta establish rules of gencral applicability by inserting [the relevant part of § 437f(b}].”

Comments of the James Madison Center for Free Speech | Fage 4




Th=18—t; 1« QN BinwirE, vl B Sy B e

issue stefements of policy that are not subject to notice and comment requirements, it cannot
issue adiisory opinions or much less statements of policy or any other regulatory
pronouncements tha! are binding as a matter of law that are exempt from rulemaking notice and
cornmetit requirements.

The critical question of whether this draft statement should be “put into effect™ is whether
it is in fict a statement of policy or a rule (disguised or otherwise), as those terms are defined by
statute and the courts. Gen Couns. Mem. at 13.(Fed, Election Comm’n Oct. 26, 2001). And
again, it is our position that the draft statement represents a rule and not & general statement of
policy and is thus subject to procedures that have thus fer been ignored.

The procsdure to be applied is clearly that of the FECA itself. More important, it is
telling that FECA expressly mandates a more rigorous procedure for making valid, binding rules
than did the APA. The draft statement and other rules, disguised or obvions, must be subjected
to legislative Teview for no less than thirty days, ensuring sober and critical analysis by the body
granting the agency it authority. Congress saw fit to expressly create a rulemaking procedure
that is more substantial than that of the APA, and consciously eliminated the advisory opinton
process Bz a means of rulemaking. Clearly, Congress wants agencies in general and especiaily the
FEC to kubject those policies that they intend to affect the rights and obligations of the regulated
sector to outside acrutiny and explain and defend them es necessary.

IIl. THE FEC'S ACTION 1S IMPROPER: THE DRAFT STATEMENT PROPOSES A
s RULE THAT MUST UNDERGO FORMAL RULEMAKING
FROCEDURE.

Rules and statements of policy are tetms of art with specific characteristics and criteria;
they arg by no means interchangeable. Because 2 rule binds those to whom it applies with the
force agd effect of law, it is subject to procedures designed to produce critical analysis that
informs the agency and 1o alert the regulated sectar so that they may begin to plan and adjust
their copduct to coincide with regulations with which they are familiar and on which they have
had some influence. Under the express provisions of the FECA, rules proposed under its
awthority are reviowed by both Houses of Congress for not less than thirty days, ensuring debate
and the influence of the source of the regulatory authority.

Statements of policy are prospective; they delineate how the agency intends to handle an
issus in the future and they are marked by the absence of substantial impact on existing rights
and obligations; by definition they cannot have a binding effect on the agency or the regulated
sector, They are merely en agency’s statements as to its tentative intentions for the future. Since
statements of policy arc not binding and do nat have the effect of law, they are not subject to
tulemaking procedures. :

X
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The difference between a statement of policy and a rule is important from two
perspectives; first, rules undergo strictly structured procedures before they can become valid and
staternentg of policy do not, and secondly, rules have the force of law while staternents of policy
are not bipding on the agency or the regulated sector. A rule must be prescribed subject to the
statutory procedure in order to be valid,

The General Counsel’s memorandum attempts to establish that the draft statement is &
statement|of policy and as such can be made effective immediately, and yet, at the same time,
have the force and effect of law. It goes to great lengths to establish the legitimacy of statemnents
of policy &s a terms of art and the FEC’s authority to jssue them. But at bottomn, the critical
question 1p be answered is whether the proposad statement constitutes a substantive rule. If the
“statement of policy™ is in fact & rule,? the question of the FEC's authority to make 3 general
statement iof policy without utilizing statutorily prescribed notice~-and-comment rulernaking
procedurep (a major thrust of the FEC General Counsel's memorandum) is irrelevant. Under
cither FECA itself or the APA, & rufe must be made subject to ane of two procedures, both of
which reqpire 30 days of review, and neither of which has been followed here* The General
Counsel’s conclusions notwithstanding, perhaps the FEC is “volunterily choos[](ing] to provide
a commerit period” beceuse it foreseny credible challenge to the proposal’s status as a policy
statement. Gen. Couns. Mem. at 10 (Fed. Election Comm’n Oct. 26, 2001),

*The FEC itself apparently recognized the rulemaking endemic to the Democratic
National Gommittee's request. The DNC had requested an advisory opinion, but the FEC
“suggested that this would not be appropriats for what amounts lo & change in FEC rules"
(emphasisiadded), Doyle, FEC to Consider Draft Policy, supra note 1.

“The APA procedure requires publication of a new rule “not less than 30 days before its
effective date.” 5 U.S.C. § 553(d). Under its rulemaking provisions, FECA requires that “before
mannbmt any rule, regulation, or form under this section or any other provision of this Act, the
Commissipn shall transmit a statement with respect to such rule, regulation, or form to the Senate
and the Hguse of Representatives,” and “if either House of the Congress does not disapprove by
resolution lany proposed rule or regulation submitted by the Commission under this section
within 30 legislative days after the date of the receipt of such proposed rle ot regulation . . . the
Commission may prescribe such rule, regulation, or form.” 2 U.5.C. § 438(dj(1).
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While the FEC may have authority to issue policy statements and make them effective’
immediptely or with less than full notice and comment requirements, it cannot so preseribe rules.
If a “prdvision] stating & single, separable rule of law” is proposed, 2 U.8.C. § 438(d)(4), the
FECA notice and comment requirements including its 30-day implementation deley, is
applicable. Agency action creating a rule of conduct in the regulated sector cannot be excepted
from rulemaking; exemptions to rulemaking requirements are “fimited situations where
substantive rights are got at stake.” American Hospita! Ass'n v. Bowen, 834 F.2d 1037, 1045
(D.C. Cir. 1987). :

The APA expressly exempts “interpretive rules, general statements of policy. or mles of
agency érganization, procedure, or practice™ from rulemaking, 5 1).8,C. § 553(b), and the FEC
relies oni this exemption as suthority for the truncated comment procedure utilized in this
ingtance:® A bona fide statement of policy is exempt from milemaking procedures, but that
leaves, 3s has been pointed out, the eritical question as to whether this draft statement represents
a staternent of policy or a rule. While the Genersl Counsel’s memo conciudes that the draft
statement is a general statement of policy and thus exempt from rulemaking, that conclusion is
not wartanted by the applicable law. While the terrain controlled by substantive rules as
opposed to statements of policy has often been a battleground, the definitions provided by the
euthorizing statutes and the APA provide guidance, and the Supreme Court, the D.C, Cireuit
Court and other courts have fashioned tests designed to distinguish the two.

1. Statutory defipitions

Under section 551 of the APA, e “‘rule’ means the whole or part of an agency statement
of genednl or particuler applicability and future effect designed to implement, interpret, or
prescribe law or policy.” 5 U.8.C. § 551(4). These rules are “substantive™ because they act upon
or undes the auspicas of the law that Congress intends to be applied to the country’s citizens,
affecting substantive rights. Rules “describing the organization, procedure, or practice

irempants of an sgency,” Id., arc distinguishable from the substantive rules in that they mre
internal or affect the public at most by controlling to some degree “the manner in which the
partiea present themselvea or their viewpoints to the agency.” Bowen, 834 F.2d at 1047,

*There is some question, given the nonbinding nature of a policy statement, as to what
exactly it is that becomes effective.

“The General Counsel’s memorandvn propoges that because the FECA cross references
the authority to muke rules to the rulemaking requirements of the APA, the exceprions to the
APA's requirements are applicable to rules made under the FECA process. See Gen. Couns.
Mem 8( Fed. Election Comm'n Oct. 30, 2001). '
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ying the bare-bones definitions supplied by the APA {o this situation, weiving the
rule esta ishing the §0 day window does not interpret law or policy; it changes it, The propossd
d net implement existing policy; by refraining from implementing established rules it
ing a new rule. It surely is not a rule of agency organization, as it involves the very

p organizetion is to regulate. Nor would the action affect only internal proceciure or
practice. Under the definition of the APA statute, the proposed action is a substantive rule.

As the General Counsel’s Memotandurn points out, the Attorney General's manual
separates substantive rules from general statements of policy in terms of implementation and
timing; Substantive rules are issued pursuant to statutory suthority, and policy statements advise

vely.! See ATTORNEY GENERAL’S MANUAL ON THE ADMINISTRATIVE PROCEDURE ACT
15, at 30 n.3 (1947). Again, substantive rules implement the law Congress intends to be applied;
statemejts of policy are prospective; they delineate how the agency intends to handle an issue in
the futuge. Of course, merely delaying a substantive rule cannot make it a policy statement,
future apgplicability is a critical characteristic of policy statements, but is not definitive of them.
The dispositive distinction is the establishment of a norm; a3 the D.C. Circuit Court has put it,

[a] general statement of policy . . . does not establish a ‘binding norm.” 1t is not
finally detertninative of the issues ar rights to which it is addressed. The agency
dennot apply ot rely upon a general statement of policy as law because a general
stetement of policy only announces what the agency secks to establish as policy.

Bowen, B34 F.2d at1046 (quoting Pacific Gas & Electric Co. v. FPC, 506 F.2d 33, 38 (D.C. Cir.
1974) {footnote omitted)).

FECA provides less of a definition of a substantive rule, stating that for purposes of
“{ssuange, procedures applicable” to “[rjules, regulations, or forms,” 2 U.B.C. § 438(d), the
terms nile and regulation mean & “provision[] stating a single, s:pnrable rule of law * 2 U.S.C.
§ 438(d}(4). The FEC rightly thus concludes that a policy statement is not a rule under this
definitidn, but again, the critical question is whether the draft satement is, as a matter of law, &
statement of policy or a substantive “rule of law” as defined by FECA and thus subject to the
procedure, including the thirty legislative day wait, See Gen. Couns. Mem. at 11 (Fed. Election
Comm’h Oct. 26, 2001}

Courts have developed various tests to determine whether an agency actionisa
substantive rle or iz exempt from the rulemaking process. Early in the history of rulemaking,

*The timing of rule is a factor in determining substantiveness and raises questions

ragarding the applicability of the proposed statement to past conduct, emuably what the
Democtatic National Committee’s request would require.
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courts dptected de farto substantive rules by their effect on the regulated zector, an important
distinctipn that remains part of the analysis. Courts have also looked for a substantial effect on
the ragujated sectars’ decisions; if a professed statement of policy is caleutated to have a
substantial effect on conduct, it is in fact a substantive rule. The courts have also examined
whetherfthe action establishes a binding norm or has the effect of law; at times agencies simply
declared their actions to be nonhinding and thus immune to review, and courts examined their
effect rather than the nomenciature. The comumon thread among these approaches is the search
for an t on the regulated parties that is enforceable; such agency actions cannot be
staternenits of policy. Under any of thess criteria, the FEC draft statement i substantive rule and
not a stalement of policy.

Early in the life of the APA the Supreme Court recognized the temptation to merely label
a rule ag a statement of policy in order to escaps review. In Columbia Broadeasting System, Inc.,
v. Uniteld States, 316 U.S. 407 (1942), a Federa! Communications Comnmission issued an
“expresdion of general policy™ that certain contractual refationshins between radio stations were
disfavored. Jd gt 411. When chellenged in court, the FCC maintained that as a policy
staternemnt, its action was without the effect of law and thus not subject to challenge.

Using words eerily similar to some cited in the General Counsel's memorandum', the
Court framed the FCC's argument as thus: "since its Report characrerized the regulahnns as
announgements of puhr.y, the order promulgating them is no more subject to review than a press
release dimilarly announcing its policy.” Id at 422 (emphasis added). The Court disagreed with
this sition, holding that “the particular label placed upon [the agency action] by the
Comztnission is not necessarily conclusive, for it is the subsiance of what the Commission has
purportéd to do and has done which is decisive.” Id at 416 {emphasis added),

Regardless of the nomenclature employed, therefore, it is substance of the FEC’s plans
that detérmine whether it is a statement of policy or a tule and thus whether it is now being
properly subjected to comment; an agency can not shield actions affecting those it regulates by

*The memorandum, in distinguishing a statement of policy from a rule cites language in
Pacific Gas & Electric v. Federal Power Commission, 506 F.2d 33 (D.C. Cir. 1974): "A general
statement of policy, like a press release, presages an upcoming rulemaking or announces the
course which the agency intends to follow in future adjudications.” (emphasis added), But
merely assigning a later date to an action does not make it a staternent of policy. Aside from the
obvious question of whether the FEC would in fact be acting in the future when the conduct to
which the policy will epply occurred or was at feast commenced before any such “pelicy”
announdement, the dispositive question is the effect of the 2ction on the regulateli sector’s
conduct.

l
-

Comments of the James Madison Center for Free Speech Page 9




merely choosing e label that carries a desired status.

ig draft statement, if implemented, would eliminate the effect of a clear and properly
regulation and make heretofore illegal activity legal; the substance of the FEC's
actions would be to amend a rule of conduct. According to LLC.F.R. § 106.5(g)(2)(iit), any
tramsfer more than 60 days after payment of the allocablie expense “shail be presumed to be

exactly in 1o be effected? Thsplummultofthnduﬂmumﬂntwmﬂdhetuaﬂuwﬂmd
transferg that were previously explicitly illegal—-a more substantive effect could hardly be
imagined.

b, TheSybstantial Effects Test

Pickus v. US. Board of Parale, 507 F.2d 1107 (D.C. Cir. 1974}, the D.C. Circuit
whether the actions of the Board of Parole were exempt from rule-making procedures
because were a generul statement of policy. Citing a string of cases, the court noted that
limiting fthe boundaries of the general policy statement category stema from the congressional
purpose|in enacting rulemaking,; that the interested public have an opportunity to participate, and
that the y be fully informed. The court held that “agency action cannot be a general

of policy if it substantially affects the rights of persons subject to agency regulations.”
id at 1112,

the FEC will not act' on what has been a violation of the regulation--substantislly
the rights of persons subject 1o the “new regulation”; for some, it means a heretofore
of funds will now be legal-they will have pew rights-- i.e. certain monies will be
acceptable as contributions to campaigns, explicitly on the basis of this action. For others,

ities will have been foregone, very likely affecting the outcome of elections and
policic inly interests of those regulated. The propozed action will substantially affect the
rights of those subject to its regulations; under this test, the proposal cennct be a general

sta of policy.

#The General Counsel's memorendum “doubted that comments would illuminate the
teness of granting relief”; but the purpose of comments is the participation of the
parties, as it is they who will be subject to the effect of the Commission’s actions,

¥Under 5 U.8.C. § 551(13), a failure to act is an agency action.
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The Bindizg Norm F fLaw T

The Eighth Circuoit Court of Appeals, like many other courts, finds it easier to tell what a
policy statement is not. “Such a statement does not establish a ‘binding norm’ but instead
announces the agency’s tentative intentions for the future and is marked by the absence of
substantjal impact on existing rights and obligations.” fowa Power and Light Co. v. Burlington
Northers, Inc., 647 F.2d 796, 811 (8® Cir.1981) {citations omitted) {(quoting Pacific Gas and
Electric Co. v, Federal Power Commission, 506 F.2d 33, 38 (D.C. Cir. 1974)).

(Once again, the test is whether an action had a substantial impact on existing rights and
obligations and here, as before, the proposed action would substantielly affect the existing rights
and obligations of those it seeks to regulate. The DNC would no Jonger be obligated to fund jts
sllocable expenditures completely from federal funds, as is the present situation.!! They would
have a right to fund campaigns and candidates (the very conduct the agency wishes to regulate)
in a new way and that right would be exactly contemporaneous with the proposal “heing put into
effect.” Gen. Couns. Mem t 12 (Fed. Election Comm'n Oct. 26, 2001).

In the leading case for the “force of law” approach, Pacifie, the D.C. Circuit Court of
Appealsidecided a case in which regulated parties challenged an agency action as & rule that had
been pramulgated outside the procedure of the APA. The Federal Power Commission had issued
a “Stateynent of Policy” setting forth the Commission’s wicw that the national intersst would be
best served by determining who would get shart supplies of naturnl gas based on its end use
tather then on the basis of contractual commitments, In its decision, the coutt discussed at leogth
the diffepence between & statement of policy and a subgtantive rle. It noted that a statement of
policy cannot be a “binding norm”; but instead “announces the agency's tentative intentions for
the fuhede™ and *is ot finally determinative of the issues or rights to which it is addressed;”
“[t]he agency cannot apply or rely upon a general statement of policy as law because a general
staternent of policy only announces what the agency secks to establish as policy.” Pacific Gar
and Elestric Co. v. Federal Power Commission, 506 F.2d 31, 38 (D.C. Cir. 1974).

This definition tracks with the approech of the FEC in this instance. By norninally
withholding “binding norm” status from its statement, it can be relegated to the status of a policy
statement, avoid the cumbersome and delaying rulemaking procedure and more immediately
grant “rélief”? But with the eage of creation comes an alacrity for dsmise; “when the agency

' The DNC admits that its nonfederal funds are depleted and thus, applying the present
regulatien, allocable costs will be met with faderal funds alone.

7The D.C. Circuit ssems to bave abandoned the "{orce of law! approach to determining
whether an action is a statement of policy or a substantive rule. See Commtimity Nuiritlon
Institute v. Young, 818 F.2d 943 (D.C. Cit.1987) (stating that an "action level" is the same 8s 8
rule and subject o rulemaking when it commits itself to action based on tl'm;n); Guardian, 589
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epplies the policy in a particular situation, it must be prepared to defend it, and cannot claim that
the mattet is foreclosed by the prior policy statement” Guardian Fed. Savings and Loan Ass'n
v. Federal Savings and Loan Ins. Corp., 589 F.2d 658,666 (D.C. Cir. 1978); see also Pacific
Gas, 506 F.2d at 39. This reises some obvious questions; surely the DNC expects 1o act on the
draft statement, and ostensibly so does the FEC. Attaching nomenclature and commensurate
characterigtics to an actjon does not chapge its legal status; the draft statement is to have the
effect of law if it i5 to have any effect or purpose at all.

The commeon thread among the statutes and the cases is that a rule that substantially
affects the rights and obligations of the regulated sector is substantive, and is therefore, by dasign
of Congress, subject to formal notice (to alert interested parties) and comment (o allow critical
analysis that will inform the agency). Conpress is especially interested in the rulemaking of the
FEC, ing that it review all of its proposed substantive rules. It is understandable that the
FEC attemnpt to effect rules as quickly and expeditiously as possible, and given the events
of September 11, a heightened sense of compassion may be warranted. But the action would
have subsjantive effects on the regulated sector, effects that are favorable to some and
unfavorable to others. Their concerns and comments, expressed through the legislative branch,
are a legiglatively-mandated pert of the record, as they should be, This proposal is clearly a
substantivie rule, and given the situation’s inherent opportunity for a partisan effect, this rule
should besubject to no less strenucus a process.

IV POLICY CONSIDERATIONS

The fundamental purpeses of the allocation regulations are not, ag the DNC maintains in
their requést for an advisory opinion, “solely” for fracking funds. Letter from Joseph E. Sandler,
Genetal Counsel, Democratic National Cotamittee, to Bradley Litchfield, Office of General .
Counsel, Fed. Election Comm’n Bradley Litchfield 2 (Sept. 28, 2001). In ensuring the strict
statutory use of the funds,, the Commission saw fit to enact explicit percentages or methods for
all categoties of allocable expenses, extended the scope of allocation and reporting requirements,

F.2d 658 (“The form of & regulation is obviously not contrefling; substance and effect will
determine: whether a rule is a ‘general statement of policy."/d. at 667. ).
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end requiired more detailed disclosures, as well as creating the 60 day “window ' The
Commispion’s explanation end more importantly, the regulations themselves, emphasize
stattorily propet use of funds, not providing a flexible pipeline for the funds they seek to
tregulate. By defining an explicit period in which funds can be transferred, the regulation limits
the ammint as well ag the timing of thoge funds. Campaign events, advertising, and elections
themaelves Lappen st defined times; forcing the commiti=es to spend their money according to a
schedulel limits their opportunities and inevitably controls where the money goes. That means
that any given need is constrained in its demand for funding; it is in competition that is created
by the dé¢adline. The waiver creates an open daor instead of a window and the competition is
eliminated; inevitably, more money will be spent in areas that would have lost in the war of
opportutiity costs and elections will be affected ax a result.

In attempting to find precedence for its request, the DNC compares its current
¢ireumatences to those in which s technical banking glitch interrupted an already initiated
transfer of funds. See /d In those situations, existing funds were not received or deposited in a
timely tieaner i.e, they were interrupted in their transfer, because of errors outside the contiol of
the cominittes or its agents. Hete, the funds are not being held in another location: by en outsade
party whose duty it is to transfer them as the DINC has ordered.. The existence of funds is not
analogoys to the deposit or transfer of them, nor is this circumstance definitively outside the -
cootrol of the committee or its agents. The committee mede at [east three decisions that led
directly to the present circumstance:

1. They decided to pay all the relevant expenses out federal funds.
2. They decided to suspend all fund-reising after the events of September 11,

3. They spent their non-federal funds elsewhere, while explicitly aware
fundraiging had been suspended.™

138e¢ Explanation and Justification of Regulations on Methods of Allocation Between
Federal and Non-Federal Accounts: Payments: Reporting, 55 Fed. Reg. 26058, 26066 (Fed.
Election Coram'n 199Q) (listing these and other changes to the relevent regulations)

UIn the 17 days immediatcly following the event, the DNC spent $998, 217 in non-
federal funds, by the time of the FEC General Counsel Memorandum-regarding the proposed
statement of policy, the DNC had spent $1.73M . Supplement ta Letter from Joseph E. Sandler,
General Counsel, Democratic National Committee, to Bradley Litchfield, Office of General
Counsel, Fed. Election Comm’n Bradley Litchfield (Oct. 25, 20{1). '
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The present circumatance, i.c., insufficient non-federal fimds to cover allocable expenses,
could be directly attributable to any one or combination of these decisions. The current situstion
is not bepause of circumstances outside the control of the committee or its agents; it eccurred
exactly because of conscions decisions of the committee or its agents.

‘The DNC’s request is akin 1o & taxpayer, having taken & vacation and purchased a new
cer with money earmarked for a quarterly tax payment, asking the IRS for an extension,
justifying it with the plea *f had only so much money, you'll have to wait for yours.” Surely one
the largest, best- funded organizations in the wottd can be beld to at Jeast the same standard as
that applied to an ordinary citizen.

€. Law Inevitably has Adverse Effects.

Any rule like this petiodically results in adverse effects on particular parties at 2
particuldr time; a donor promises a check, his business suffers a reversal, and the check is not
written. A secretary, rushing to deposit 8 check before the statutory window closes beg an
accident and the check is cleared too late. Checks bounce. Fundraisers are cancelled. The nop-
federal fund of all repulated parties surely suffers from such scenerios regularly. Rules are
defined by their effect on the conduct of people, and purposefuily require people to organize their
affairs to comply with them, If a rule is made subject to the circumstances of the regulated, it is
no longér a Tule; there is a “if you’re not adversely affected rule,” or a 60-day-unless-you-fail-to-
comply rule,

The sffect of tha draft statement i3 to grant, ex post facto, a dispen=ation for a party that
failed tq adjust their conduct to the requirements of a law, Worse, the very same law was surely
adversely affecting other segulated parties, who did adjust their conduct, who did not anticipate
an ex pgst facto reprieve from the hardship the law created, and now, it scems, will be penalized.
This action “may apply to all party committees in the enforcement process,” but it surely is not
“without regard to the special circumstances of particuler committees.” Gem. Couns. Mem. at
12 (Fed: Election Comm’n Qct. 26, 2001). The proposal is in respanse to 2 formal request by a
particulhr committee; the Republican National Commitiee has not requested a similar watver of
the regylations and ostensibly would not use one if granted. And since the RNC did pot conduct
its affaits with an eye to a rule being passed to retroactively relieve it of the consequences of its
decisions, but made choices depending on the laws in place, they cennot benefit from the new .
rule. The strange thing about retroactive rules is that you must conduct yourself in accordance
with them before you kiow of them if you are to avoid prosecution or reap any benefit.

D. The Probl ¢ s Nonbinding §
It would be a problem to both the FEC and the DNC if the proffiered waiving of the 60

day window were not binding and could not be applied as law, Ifthe draft statement is not law

and therefore not binding on the FEC, the DNC will make the transfers outside the statutory

Comments of the James Madison Center for Free Speech . Page 14




I 1= lmmi | g s DAFm D= = b adare - o e -

window at its own risk, a scenario that they likely sought to avoid when they requested an
Advisory Opinion. If the FEC means to allow sxtra-statutory fund transfexs, it is hardly
conduciVe to that purpose to invite them with 8 meneuver that leaves the invitees completely
exposed|to adverse determinations, Again, if the FEC is benevolently inviting conduct that
blatantly violates regulations promulgated under the authority given it by Congress, it is puzzling
that they should choose the vehicle that is least reliable for the invitees

The tenuous nature of & nonbinding policymtcmenlmnaffﬁthelugalrighuufpu&
in other ways as well, and may well backfire on agencies hoping to zvoid challenge by
informally affecting conduct. In a receat case in the Fourth Circuit, the question of an issus
ad nrgmﬁmﬁon‘sm;dingtochallmgeutamt:raimdﬁﬁquwﬁnnutumtherﬂmﬁﬂ
was legglly bound by a “policy of nonenforcement, adopted by the FEC in a closed meeting.”
Visginid Soclety for Human Life v. FEC, 263 F.3d 379, 388 (4* Cir. 2001).” “The court pointed
out that/the policy, without “the rigors of notice and comment rulemaking,” did not “carry the
binding|force of law.” Jd. As the General Counsel’s meme points out, the court in FSHZ noted
that a ge in policy (as opposed to a rule} is only a simple vote away. Id at 388 ("a simple
vote of the Commission . . . could scuttle the policy™) See afso Gen. Couns. Mem. at 6 (Fed. '
Flectioa Comm’n Oct. 26, 2001).

The proposal cannot but have a partisan effect. To relieve one organization oue time of
an onging obligation insures incquities; a rule made one time to fit one situation at the request
ofnnebfhmmmpcﬁngpmﬁesbydcfmiﬁonmdinprmﬁoebemﬁummmenthﬂ.The
widenis ufmemm:torywinduw,aﬁerthaDNChaﬁspentitsmnniuinothnrconteﬂsmdﬂm
RNC _ﬁainad,inmlianceunﬂwlaw,monlyheneﬁttheDNCmditisonlyahm:ﬁtbecam
the DNC did not order its conduct in reliance on the law.

The FEC clearly intends thet the regulation be narrow and temporary; it *is taking this
action in response to the unique circumstances”; those “unique circlmstances” include those
directly resulting from the DNC's choosing to act in the way most beneficial to them, without
prudent regard for the applicable laws. Request for Comment, 66 Fed. Reg. at 56,248. By
removing the effect of that disregarded law, the FEC action will inexorably produce & result that
benefits one party over the other. )

1*The standing issue was decided without determining whether the FEC's policy was 10
sagy to change thet it represented a credible threat sufficient to grant standing for a
preenfbroement action. The court found that the offered “protection,” even if reliable, was
limited to the Fourth Circuit, and {hus was too narrow to protect the VSHL from a
constitutionally prohibited chilling of its free speech. |
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Y. CONCLUSION

The proposed Statement of Policy is a substantive rule; waiving the regulatory deadline
is not inferpretive, procedural or a statement of policy. Labels aside, the substance of what the
Commishkion purports to do is to amend a rule of conduct, substantiatly affecting the rights of
committees to which it will apply. Because it i3 a rule, the proposed staternent rust be
submitted to Congress for thirty legislative days of review if it is to be valid.

Characterizing the policy as non-binding iz a ruse to escape review; the FEC and the
DNC no:doubt intend for the statement to be binding, at least for the immediate future, The
DNC andl all other relevant parties will, no doubt, amend their conduct to the degree that the rule
is binding—that is, the rule will have an effect only in o far and to the extent that it is a binding
rule. If, then, the draft staternent is a statemnent of policy, of no substantial effect and the FEC
would conduct investigations according to the statute with no regard to the draft statement (the
legal efftctiveness of a policy statement), this entire affair iz an acadernic exercise. The draft
statement can accomplish what the FEC ostensibly intends only if i i & substantive rule; the
statement must have gn effect if it is to have any meaning at all.

The applicable rulemaking procedure is that of the FECA itself; the APA defers 1o
exptess statutory pronouncements that conflict. Congress expressly created a rulemaking
procedure for the FEC that subjected their proposed substantive rules to the scrutiny of the body
that grants their authority. Congress also consciously closed the advisory opinion loophole,
demonswkating their resolve that agency actions that substantially affect the rights and cbligations
of the public be subject to this heightened procedure. It is therefore especially troubling that the
FEC would attemnpt to prescribe a binding norm without the clearly mandated protection of
legislative review.

Temporarily opening the 60 day window has policy ramifications for FEC-regulated
patties and for the wider public as well. The narrow window was implemented as one of several
changes designed to butiress & larger regulatory scheme, and adjusting one component will skew
that scheme's effect on the regulated sectot, resulting in changes in sperding that will affect
elections. The proposal will result in heretofore illegal fund transfers and will do so af the
request of one of the regulated parties who will clearly benefit from the change, and whose only
rationale is the shoring up of their own finances. Ostensibly, the FEC exists to regulato the vse |
of funds according to the mandete of the FECA, niot to provide and adjust a channel for the funds

they are to regulate.

Rules are defined by their effect on the conduct of people, and purposefully require
people to organize their affsirs to comply with them. The proposed waiver is unprecedented and
sends the messeage that rules are malleabie to circumstanices resulting from a disregard for the
law. It would grant a dispensation for a party that failed to adjust their conduct to the
requirements of a law while the very same law was surely adversely affecting other regulated
parties. To remove the effect of that disregarded law after competing partiés had propetly
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adjusted their conduct to coincide with its requirements will inexorably produce a result that
benefits dne party over the other; to do o one time cannot be but partizan.
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